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BB B MESSAGE FROM THE ADVOCATE

Last year’s Small Business Forum began with an introduction of the SEC’s newest office—our

Office of the Advocate for Small Business Capital Formation—which was charged with planning and
executing the Commission’s marquee annual event. We were not planning for the 2020 Forum to

be another “first.” However, the challenges posed by COVID-19 required us to pivot our plans and
reimagine the event, just like every business and investor has been forced to do with their own plans
this year. The pandemic opened the door for an entirely virtual event, making this year’s Small
Business Forum another year of “firsts.”

To describe this year’s Forum in a nutshell: public engagement was amplified and more inclusive than
ever. When we shifted to a virtual Forum, we also changed the event’s format and balance of content.
We knew from feedback that our participants want to hear from more thought leaders. Our team began
planning this year’s Forum by engaging insightful founders, investors, and entrepreneurial ecosystem
builders who would spark meaningful discussions on how the capital formation rulebook could change
to work better for all founders and investors, no matter gender, sexuality, race or ethnicity, geography,
or other unique characteristic. When you read the biographies of our speakers, you will immediately
notice the breadth of perspective each person brought to the Forum discussion. That breadth of
perspective is made all the more meaningful by the recent spotlight on racial inequality and the need

to evaluate how well-intentioned rules may result in disparate outcomes across different groups.

In the pages that follow, you will find a summary of this year’s Forum, including recommendations
developed by Forum participants for changes needed to the capital raising framework. In converting
to an all-virtual environment, we had to change our strategy for how we engage with Forum
participants, from gathering in classrooms on university campuses to deploying technology to enable
participants to weigh in on a wide spectrum of topics from across the country. Our Forum participants
provided feedback in real time on the new process, repeatedly referring to this year’s structure as

inclusive, engaging, and constructive.

Thank you to our speakers, participants, advisory planning group, Commissioners, and SEC
colleagues who collaborated to make this year’s Forum our best one yet. Time is each person’s

most important asset, and I am grateful to each of you for dedicating your time to improving capital
raising opportunities for all.

Sincerely,
MARTHA LEGG MILLER

y Tlilk.
Director

Office of the Advocate for
Small Business Capital Formation
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OVERHEARD DURING

SAMARA MEJIA HERNANDEZ

Founding Partner, Chingona Ventures

“We need to get more women and minorities in investor
roles. Even if it’s not at the general partner level, coming in
at the junior level, mentoring them and then giving them
opportunities to bring in investments to the fund, but then
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also putting more women and minorities on these boards.

ERICA DUIGNAN MINNIHAN

Founder and Managing Partner, Reign Ventures

“We have to feel more comfortable supporting each other
with capital, you know, taking a chance on each other;
taking risks on each other; and also educating ourselves so
that we can support those around us, whether we’re doing
it in the role of entrepreneur, or we’re doing it in the role
of investor.”
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OVERHEARD DURING

NATHAN OHLE

CEO, Rural Community Assistance Partnership, Inc.

“What we know first-hand is that rural communities, at their
core, are innovative. They have to be because in many cases,
there’s less resources, less people, less market hours you may
say. You’ve got to be willing to embrace that culture. You’ve
got to be willing to understand the culture and the community,
but you’ve also got to be willing to look at different investment
models that fit the opportunities in those communities.”

CHRISTY LAXTON

Executive Director, Wyoming County Economic
Development Authority

“We don’t look at their normal ROI or their debt to equity, or
just the traditional credit score. We look at the package as a whole

to see how many jobs is it going to bring to the community, how

is that business going to affect the community.... We definitely
take a very different approach and we all collaborate together to
make sure that we kind of fill the gaps that others cannot fill.”

WIL JENKINS

Investor and Entrepreneur, Uptown Salon and Boutique

“I'm really looking forward to the future and what it holds for Pine
Bluff. With it being a rural town that’s going to come back, it’s going
to take the mom and pops to bring it back, not the big box stores.”




BB M FORUM HIGHLIGHTS

The Office of the Advocate for Small Business Capital Formation hosted the SEC’s 39th annual
Small Business Forum on June 18, 2020 in a completely virtual format. The full agenda for the
event is included in Appendix A, and additional information on the Office is included in

Appendix D. Video archives of the keynote addresses and spotlight discussions are available online.

BACKGROUND

The SEC has conducted the Forum annually since 1982, hosting a unique event where members
of the private and public sectors converge to identify and highlight issues they experience in
accessing capital and investing in small business and then formulate solutions on which the

SEC and Congress can take action. While the Forum has previously been accessible online for
attendees unable to attend in person, hosting the Forum virtually offered new opportunities to
increase engagement with diverse thought leaders from across the country, which boosted
attendee interest in and the impact of the event.

In 2019, the new Office of the Advocate for Small Business Capital Formation took over hosting
the Forum for the SEC.? Consistent with prior fora, the Office convened an advisory planning
group to provide strategic input on the Forum. The group’s members are listed in Appendix B
and include representatives from organizations active in small business capital formation, other
federal government agencies, the North American Securities Administrators Association, and
prior forum speakers.

FORUM OBJECTIVE

The Forum was established to convene members of the private and public sectors of the small
business community to discuss small businesses’ and their investors’ experiences in capital
raising, highlighting successes as well as areas for policy improvement. The Forum provides

an opportunity to hear fresh perspectives on capital formation directly from diverse thought
leaders with broad marketplace experience, from early stage founders and investors, to smaller
public companies and their professional advisors. Throughout the event, speakers engage

in thoughtful discussions about capital formation issues, after which participants collaborate to
develop recommendations to address pressing issues facing companies and their investors.
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ENGAGING PUBLIC
PARTICIPANTS

The Forum engages many
segments of the capital formation
ecosystem from coast to coast,
including entrepreneurs and small
business leaders, investors, market
participants, and other thought
leaders. Information on this year’s
participants is included below.?
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SPEAKERS

The 2020 Forum engaged a diverse group of speakers with experience ranging from the earliest
stages of seed funding to the reporting obligations of smaller public companies. The Forum featured
spotlight discussions engaging speakers in direct conversation with one another, interspersed with
keynote addresses from thought leaders. Biographies are included below.

JOVITA CARRANZA
Administrator

U.S. Small Business Administration
W @SBAJovita

As the 26th Administrator of the U.S. Small Business Administration, Jovita
Carranza advocates on behalf of the 30 million small businesses in America.
Prior to her public service, Carranza had a distinguished 30-year career at United Parcel Service (UPS),
where she worked her way from night-shift box handler up to President of Latin America and Caribbean
operations, serving as the highest-ranking Latina in the history of the company.

ERICA DUIGNAN MINNIHAN
Founder and Managing Partner

Reign Ventures

W @ericaminnihan

Erica Duignan Minnihan founded 1000 Angels, a private venture investment
network that makes direct investments in high-growth, early-stage companies.
Duignan Minnihan also founded Reign Ventures, an early-stage venture fund focused on Seed and Series A
investment opportunities.

PETE FLINT
Managing Partner
3 NEX
(- W @peteflint
4 \ > Pete Flint runs NFX, a venture fund focused on early stage investments. As the

co-founder of Trulia and member of the founding team of lastminute.com,
Flint is a serial entrepreneur who uses his experience building and scaling companies from “great idea”
to $1 billion+ exit, guiding companies from a founder’s perspective.

STEPHEN GRAHAM
Partner

Fenwick & West LLP

W @fenwickwest

‘ ‘ Stephen Graham founded his law firm’s Seattle office in 2008, where he

concentrates in the areas of private and public M&A, public offerings, private
placements and corporate governance matters, representing emerging and established high growth
companies. Graham also serves on the board of directors of Washington Federal, Inc., a publicly-traded
bank, and as a member of the SEC’s Small Business Capital Formation Advisory Committee.
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ARLAN HAMILTON
Founder and Managing Partner
Backstage Capital

W @ArlanWasHere

Arlan Hamilton built the venture capital fund Backstage

Capital in 2015 while homeless. The fund is dedicated to minimizing
funding disparities in tech by investing in high-potential founders who are people of color, women,
and/or LGBT. In 2018 Hamilton co-founded Backstage Studio, which launched four accelerator
programs for underestimated founders in Detroit, Los Angeles, Philadelphia, and London.

WIL JENKINS
Investor and Entrepreneur
Uptown Salon and Boutique

\ Wil Jenkins is an entrepreneur who moved from Austin, Texas to Pine
« % Bluff, Arkansas, where he opened Uptown Salon and Boutique and owns

several downtown properties. Jenkins is passionate about the revitalization
of the downtown area of his community, a former hub for cotton trading in the early 1900s, to create
a vibrant Main Street.

AJ KRICK

CFO, Secretary and Treasurer
Smith-Midland Corporation
W @smithmidland

AJ Krick is the top financial officer at Smith-Midland Corporation, a
precast concrete company traded over-the-counter. A certified public
accountant, Krick brings 15 years of experience working with executives and management teams to
improve processes and provide cost savings. Krick currently serves as member of the OTCQX
Advisory Council.

CHRISTY LAXTON
Executive Director
Wyoming County Economic Development Authority

Christy Laxton has served the Wyoming County Economic Development
Authority, started in 2001 in response to disastrous area flooding. The
Authority provides support and technical assistance to West Virginia
businesses, including providing over 350 loans for over $9 million, and is focused on preserving the
county’s “friendly small town America feel that most people can only dream about.”
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BRIAN LEVEY

Chief Business Affairs and Legal Officer
Upwork Inc.

¥ @Upwork

Brian Levey helped navigate Upwork through its IPO in 2018, and
oversees the company’s legal, regulatory, and government affairs
functions. Upwork is an online talent solution that enables businesses to find and work with highly-
skilled independent professionals. Levey currently serves as a member of the SEC’s Small Business
Capital Formation Advisory Committee.

SAMARA MEJIA HERNANDEZ
Founding Partner

Chingona Ventures

W @SamaraMHernandz

Following over a decade in sales, operations, and technology at Goldman
Sachs and early-stage investing at MATH Venture Partners, Samara
Mejia Hernandez founded Chingona Ventures to invest in overlooked businesses at the earliest
stages. Mejia Hernandez co-founded the Latinx Founders Collective organization to bring together
Latinx founders, investors, and community leaders to support the entrepreneurial ecosystem.

NATHAN OHLE

CEO

Rural Community Assistance Partnership, Inc.
W @nathanohle

Nathan Ohle leads the Rural Community Assistance Partnership
(RCAP), a national nonprofit focused on access to water and economic
development for rural communities across the country. Ohle’s prior experience includes economic
development for more than a decade at both the federal and state levels. RCAP’s work in assisting
some of the smallest rural communities in the US helps to build capacity and opportunity in every
state across the country.

DAVYEON ROSS
Co-Founder ¢& President
ShotTracker

W @davyeonross

Davyeon Ross is a co-founder of ShotTracker, a sensors-based technology
company that aims to improve the performance of competitive athletes
who participate in team sports by bringing elite-level analytics to the masses. Ross has almost

20 years of experience in the technology space, which includes founding Digital Sports Ventures,
which he sold to Digital Broadcasting Group in 2011.
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MARY ANN SCULLY
Chairman and CEO
Howard Bank

W @howardbank

Mary Ann Scully is the Chief Executive Officer of Howard Bank and

is Chairperson of its board of directors. Scully has more than 40 years
of varied executive experiences in the Maryland marketplace. After heading the organizing team
that launched Howard Bank in 2004, Scully led the company through over ten capital raises,
Exchange Act registration, and five business combinations, creating Baltimore City’s largest locally
headquartered banking company and Maryland’s fourth-largest locally headquartered bank.

SUSAN TYNAN
Founder and CEO
Framebridge

W @susanrtynan

Susan Tynan founded Framebridge to make it easy for everyone to
custom frame the things they love. Tynan successfully raised both angel
and venture capital on the path to building her company. Prior to founding Framebridge, Tynan
held roles at consumer technology startups Taxi Magic and Living Social.

DAVID WAGNER
President and CEO
Zix Corporation

W @ZixCorp

David Wagner joined email security company Zix Corporation as
President and Chief Executive Officer in January 2016, following two
decades of leadership roles at Dallas-based tech companies. As CFO of Entrust, Wagner led the
successful integration of the company after its acquisition by Datacard, delivered revenue growth,
and led the re-investment strategy to move Entrust solutions to the cloud.

SEVETRI WILSON
Founder & CEO

Resilia

W @sevetriwilson

Sevetri Wilson is a serial entrepreneur who founded Resilia, a technology
startup that aims to revolutionize how nonprofits are created and
maintained and how enterprises scale impact. Wilson became the first black woman in New
Orleans to raise over $1 million of venture capital, and one of only 11 to raise over $3 million.
Wilson bootstrapped her first company, Solid Ground Innovations, with zero outside capital.
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OVERHEARD DURING

ARLAN HAMILTON
Founder and Managing Partner, Backstage Capital

“The idea is to change and broaden the spectrum of what an
accredited investor is so that more people have a chance to

back companies.... If you have more people who are in the

trenches and on the front lines [mentoring these companies]
who can also put in a $2,000 or $5,000 check, you’re going
to be able to fund more of these companies that are having so
much trouble getting funding because of systemic biases.”

SUSAN TYNAN
Founder and CEO, Framebridge

“We have to do a better job of matching entrepreneurs
with the ideas and the grit to get things done with venture
investors, and we have to make sure their capital journey
doesn’t end there.”




OVERVIEW OF PROCEEDINGS

The Forum opened with welcome remarks from the SEC’s Director of the Office of the Advocate
for Small Business Capital Formation, Martha Legg Miller, and introductory remarks from
Chairman Jay Clayton and Commissioners Hester M. Peirce, Elad L. Roisman, and Allison
Herren Lee. Copies of their remarks are included in Appendix C.

After opening remarks, the Forum featured spotlight discussions and keynote speakers that
provided a breadth of perspectives on capital raising. Highlights from the speakers’ remarks are
included below.

Spotlight: Empowering Women Entrepreneurs

Erica Duignan Minnihan (Founder and Managing Partner, Reign Ventures) and Samara Mejia
Hernandez (Founding Partner, Chingona Ventures) provided insights about empowering and
supporting women-founded companies, including:

»  the positive impact of expanding access to capital for female and minority founders to create
change within diverse communities;

»  the beneficial impact of diverse perspectives within the investment community and
opportunities for expanded investor diversity;

»  the need to educate more women on becoming entrepreneurs and investors to increase
opportunities;

»  the challenges that many women and minority founders face if they do not have an existing
network of wealthy friends and family, including challenges with the accredited investor
definition; and

»  the benefits of venture capital funding for certain business models, including relatively low
marginal costs and a clear path to exit through a sale or initial public offering (IPO).

Keynote: Investing in the Underestimated

Arlan Hamilton (Founder and Managing Partner, Backstage Capital) spoke about her perspective

investing in underestimated founders, including women, people of color, and LGBTQ founders,

including:

»  statistics on founders receiving funding do not match the potential of underestimated
founders due to barriers to entry and systemic biases;

»  the impact of potential changes to the accredited investor definition; and

»  the potential benefit of more early-stage investing syndicates from those with industry or
sector expertise who can financially support and mentor founders.
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Spotlight: Rural and Thriving

Wil Jenkins (Investor and Entrepreneur, Uptown Salon and Boutique), Christy Laxton (Executive
Director, Wyoming County Economic Development Authority), and Nathan Ohle (CEO, Rural
Community Assistance Partnership, Inc.) discussed overcoming the unique challenges of building
companies in rural communities, including:

»  the unique ways that rural communities are innovating to procure capital, despite disparities in
access;

»  the importance of understanding the intersection of culture, community, and potential impact of
an investment;

»  the importance of evaluating different investment models that fit the opportunities in rural
communities;

»  the need to bridge funding gaps within rural communities, often at very early stages where the
local community bank, Community Development Financial Institution (CDFI), or angel investor
may not provide funding; and

»  the overall importance of small businesses in revitalizing rural communities.

Keynote: Small Business Macro Perspectives
Jovita Carranza (Administrator, U.S. Small Business Administration) spoke about her perspective
leading the federal agency focused on small businesses, including:

»  the focus of the SBA on delivering COVID-19 relief to small businesses and their workforce;

»  the impact of entrepreneurship and small business ownership on underrepresented communities;
and

»  the unique challenges faced by minority-owned small businesses in accessing capital.

Spotlight: Stories from Founders of Color
Davyeon Ross (Co-Founder and President, ShotTracker) and Sevetri Wilson (Founder and CEO,
Resilia) discussed capital raising for minority-owned companies, including:

»  the value of continually developing, building, and giving back to your network;

»  the importance of finding partners who understand and appreciate the founder’s vision;

»  the role of geography and proximity in angel investing and early-stage capital raising, which
remain predominantly local; and

»  tools for entrepreneurs to build their network, including local events, angel groups, accelerator
programs, and connecting with other founders.

Keynote: The Founder’s Journey

Pete Flint (Managing Partner, NFX) spoke about his perspective founding lastminute.com and Trulia

and guiding them through challenging times, as well as how he now guides founders as a venture

capital investor, including:

»  lessons in navigating a downturn learned in the “eye of the storm” during the Great Recession,
including managing losses, gaining ground, and managing the psychology of the team;

»  the importance of culture in building companies; and

»  how companies and investors balance growth vs. profitability along a company’s startup journey.
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OVERHEARD DURING

JOVITA CARRANZA

Administrator, U.S. Small Business Administration

“Providing every entrepreneur the opportunity to succeed
is personal to me.... I have the incredible honor of being in

a position to make the American dream of small business
ownership a reality for millions of Americans, including many
in socially and economically disadvantaged communities.”

PETE FLINT
Managing Partner, NFX

“Companies need to constantly balance this aspect of
growth vs. profitability, and I see this really as a startup
glide path for companies.... Navigating this effectively
and tweaking it through the journey is critical to every
startup’s success.”




Spotlight: Building Tomorrow’s Public Companies

Stephen Graham (Partner, Fenwick & West LLP) and Brian Levey (Chief Business Affairs and
Legal Officer, Upwork Inc.) discussed the pathway to an IPO and the future of public offerings,
including:

»  some of the benefits to an IPO, including positive impact on brand and credibility, liquidity
access for existing investors and employees, flexibility for future acquisitions, and the ability
to raise capital without the private market illiquidity discount;

»  the impact of recent changes in the IPO process that allow early discussions with
institutional investors and a confidential filing process;

»  the initial costs to consider in the IPO process, as well as ongoing reporting costs;

»  distinctions within the reporting regime, including executive compensation disclosure
requirements and independent auditor attestation of internal controls over financial
reporting; and

»  the importance of clearly communicating strategy and vision to investors.

Keynote: Scaling Your Idea
Susan Tynan (Founder and CEO, Framebridge) spoke about her perspective building her
company and raising multiple rounds of venture capital, including:

»  the challenges of matching founders with potential investors who can support not only the
initial round of capital, but subsequent rounds needed for growth;

»  the impact of capital on the ultimate success of businesses operating at scale; and

»  the unique abilities of small businesses to respond to crises, like her company’s pivot to
producing face shields in response to the COVID-19 pandemic.

Spotlight: Small Cap Today

AJ Krick (CFO, Secretary and Treasurer, Smith-Midland Corporation), Mary Ann Scully
(Chairman and CEO, Howard Bank), and David Wagner (President and CEO, Zix Corporation)
discussed the challenges and strengths of smaller public companies in today’s market climate,
including:

»  the benefits of being a reporting company, including both access to capital for the company
and accessibility of disclosures for shareholders;

»  the lack of shareholder liquidity in the micro-cap and nano-cap space compared to larger
public companies, acknowledging that small cap liquidity is still generally greater than that
of private companies;

»  the challenges with stock price volatility as the shareholder base has evolved; and

»  the role proxy advisory firms play, issues with execution of that role, and the potential
benefits of reform.
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COLLABORATIVE POLICY DISCUSSIONS

Throughout the Forum, speakers and participants identified issues with capital formation, along
with potential solutions where policies could be improved. After the spotlight discussions and
keynotes, participants engaged in collaborative policy discussions that addressed:

»  Exempt Offerings and the Capital Formation Proposal — Participants developed
recommendations to improve the framework by which companies raise capital from
investors in the exempt—or private—markets, including policy changes discussed in the
SEC’s recent Accredited Investor Proposal*and Capital Formation Proposal.’

»  The Path to TPO and Small Cap Companies — Participants developed recommendations to
address challenges faced by companies and their investors regarding the pathway to IPO and
smaller public companies’ ongoing requirements.

The collaborative policy discussions engaged participants using interactive presentation software
to provide for an inclusive process that enabled more voices than ever to be heard. Participants
began each collaborative discussion by identifying the top issues and areas of securities regulation
affecting capital raising. The recommendations of the participants are presented in the section
that follows.

CONCLUSION

The virtual environment for the 2020 Forum resulted in an inclusive and engaging event that
highlighted a spectrum of issues and potential solutions regarding access to investment capital
for small businesses. Issues ranged from recurring securities law topics flagged in prior fora, to
timely issues created by the current COVID-19 pandemic, to a spotlight on longstanding racial
inequalities and their impacts on capital raising. One element that rang true throughout the
entire event: access to capital is indeed more critical now than ever.

AA
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OVERHEARD DURING

DAVYEON ROSS
Co-Founder & President, ShotTracker

“The time is now. People are more open to entrepreneurs
and people of color ... to fund and partner.”

SEVETRI WILSON
Founder ¢& CEQO, Resilia

“As founders, you just never know what’s coming next....
There are opportunities for founders and minority
founders to access capital that may have not been

here prior.”




BB B FORUM PARTICIPANTS’ RECOMMENDATIONS

The recommendations of the Forum participants are presented below by collaborative policy
discussion in their order of ranked priority.® The priority ranking is intended to provide guidance
to the Commission as to the importance and urgency the attendees of that session assigned to
each recommendation.

Forum participants used interactive presentation software to identify the top issues and areas

of securities regulation affecting capital raising. Following identification of issues, participants
developed and prioritized solutions to each issue, culminating in the Forum recommendations
outlined below. The inclusion of the multiple solutions provided by participants to address each
issue is intended to provide additional context, and each set of solutions is considered holistically
as part of a single recommendation.

The Commission’s responses to the Forum recommendations appear below, along with a

list of any corresponding policy initiatives.” Where a Forum recommendation relates to an
initiative as to which the Commission has solicited or expects to solicit public comment, the
recommendation will be considered as part of that initiative, along with other comments
received. The responses below do not include any Commission initiatives that are not yet public.

RECOMMENDATION DEVELOPMENT PROCESS

Collaborate — All participants had an opportunity to suggest and craft
policy recommendations using interactive presentation software.

N

Prioritize — Recommendations are presented in this report in
the order in which they were prioritized by the participants.

N

Tailor — Recommendations were honed to provide strategic guidance
on areas for future action and to address the most significant capital
formation issues facing small businesses and their investors.

Craft — Participants were encouraged to be clear, concise,
and to the point in developing recommendations.

N

Filter — Participants collaboratively filtered the group’s
recommendations for desirability, workability, and achievability.
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EXEMPT OFFERINGS AND THE CAPITAL FORMATION PROPOSAL

Forum participants began the first collaborative policy discussion by identifying areas of exempt
market securities regulation that are having the most significant impact on capital raising.® The
following word cloud reflects the responses of the participants, with the relative size of each topic
indicating the frequency with which the topic was identified by participants.’
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Looking at the top issues identified by speakers and participants during the Forum and using the
word cloud data, participants prioritized their top five issues for development of recommendations
during each session, as illustrated below. The percentages reflect the participants’ votes prioritizing
their top issues, with each participant able to select up to five issues.!’

ACCREDITED INVESTOR
CROWDFUNDING/COMMUNITY INVESTING
RETAIL ACCESS TO POOLED INVESTMENT FUNDS
MICRO OFFERINGS

SECONDARY LIQUIDITY

FINDERS/NETWORK

REG A 29%

FRAUD 12%

After identifying the top five issues for discussion, the participants identified and prioritized
potential solutions to address each issue. The percentages shown with each of the following
recommendations reflect the participants’ votes prioritizing their preferred solutions for the specific
issue, with each participant able to vote on up to two solutions per issue.
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B M ACCREDITED INVESTOR

Expand the definition to include other sophistication
measures, such as specialized professional experience

Revise the disclosures required for non-accredited investors
in 506(b) offerings, including summary information

Expand the definition to include an investor
test or self-certification

Retain the current income and net worth thresholds

Adopt current accredited investor proposal, as drafted 10%

COMMISSION RESPONSE

On December 18, 2019, as part of its broader effort to consider ways to harmonize and improve

the exempt offering framework under the Securities Act of 1933 (Securities Act), the Commission
proposed amendments to the definition of “accredited investor” under Regulation D of the Securities
Act to add new categories of qualifying natural persons and entities and to make certain other
modifications to the existing definition (Accredited Investor Proposal).!! The proposing release
requested public comment on whether the Commission should make any changes to the current
financial thresholds in the definition, consider developing an accredited investor examination, or
consider permitting individuals to self-certify that they have the requisite financial sophistication

to be an accredited investor.

On August 26, 2020, the Commission adopted final rules implementing the proposal.!? The
amendments maintain the financial thresholds in the rule and also permit natural persons to qualify
as accredited investors based on, among other things, certain professional certifications, designations
or credentials. In a related order, the Commission designated holders in good standing of the Series 7
(Licensed General Securities Representative), Series 65 (Licensed Investment Adviser Representative),
and Series 82 (Licensed Private Securities Offerings Representative) licenses as accredited investors.

In addition, on March 4, 2020, the Commission proposed rule amendments to harmonize and
streamline the Commission’s rules for exempt offerings under the Securities Act, including Regulation
A, Regulation D, and Regulation Crowdfunding, in order to enhance their clarity and ease of use
(Capital Formation Proposal).!® The proposed amendments would, among other things, amend
the financial information requirements in Rule 502(b) for Regulation D offerings by non-reporting
companies that include non-accredited investors to align with the disclosure required in offerings
pursuant to Regulation A. As indicated on the Spring 2020 Unified Agenda of Federal Regulatory
and Deregulatory Actions (Spring 2020 Unified Agenda),'* the Division of Corporation Finance is
considering recommending that the Commission adopt rule amendments in connection with this
initiative. Staff in the Division of Corporation Finance will consider this Forum recommendation
with respect to disclosures in Rule 506(b) offerings in formulating its recommendations.
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BB B CROWDFUNDING/COMMUNITY INVESTING

Increase offering limits, as proposed

Permit the use of pooled vehicles for crowdfunding

Increase the threshold for reviewed financial statements
to $500,000 in targeted offering proceeds

Prioritize transparency and simplicity

Increase the individual investment limits,
including accredited investor limits

16%

COMMISSION RESPONSE

As described in the Accredited Investor recommendation response above, in the Capital
Formation Proposal the Commission proposed amendments that would, among other things,
raise the offering limit in Regulation Crowdfunding from $1.07 million to $5 million, permit
the use of limited-purpose vehicles that function solely as conduits to invest in businesses raising
capital through the vehicle under Regulation Crowdfunding, and increase the investment limits
applicable to investors in Regulation Crowdfunding offerings by no longer applying those

limits to accredited investors and allowing investors to rely on the greater of their income or

net worth in calculating their investment limit. The proposing release also requested comment
with respect to the Regulation Crowdfunding thresholds for different tiers of financial statement
requirements.

As indicated on the Spring 2020 Unified Agenda, the Division of Corporation Finance is
considering recommending that the Commission adopt rule amendments to harmonize and
streamline the Commission’s rules for exempt offerings under the Securities Act. Staff in the
Division of Corporation Finance will consider these Forum recommendations in connection
with this initiative.
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B B W RETAIL ACCESS TO POOLED INVESTMENT FUNDS

Expand retail investor access to funds that invest in private
offerings, potentially subject to investment limits

Enable retail investors to invest alongside institutional or
accredited investors

Expand retail investor access to professionally managed
pooled investment funds

Provide autonomy to states to develop and regulate
intrastate funds and enable more community-based investing

Expand access to private investments via registered 8%
investment vehicles, such as through interval funds

COMMISSION RESPONSE

On June 18, 2019, the Commission published for public comment a concept release on ways to simplify,
harmonize, and improve the exempt offering framework to expand investment opportunities while
maintaining appropriate investor protections and to promote capital formation (Harmonization Concept
Release)." In particular, the Commission solicited comments as to whether it should take steps to facilitate
capital formation in exempt offerings through pooled investment funds, including interval funds and
other closed-end funds, and whether retail investors should be allowed greater exposure to growth-stage
companies through pooled investment funds. Division of Investment Management staff are reviewing
comments on this aspect of the Harmonization Concept Release.

In addition, Chairman Clayton has expressed interest in exploring options for increasing opportunities for
retail investors to invest in private markets, including through professionally managed funds and on terms
similar to those available to institutional investors.!®

The Director of the Division of Investment Management has also emphasized the importance of
expanding public access to private markets and has solicited feedback from fund sponsors, investors and
other market participants on how closed-end funds of private funds could help enhance such access.!”

As described in the Accredited Investor recommendation response above, the Commission adopted final
rules that, among other things, add additional means for individuals to qualify as accredited investors and
participate in private offerings.

Based on public input received in connection with the Harmonization Concept Release, in the Capital
Formation Proposal, the Commission also proposed a variety of rule amendments that would harmonize,
simplify, and improve the exempt offering framework to promote capital formation. Among other things,
these proposals would increase the offering limits for Regulation A, Regulation Crowdfunding, and

Rule 504 offerings, revise certain individual investment limits, and permit the use of certain special
purpose vehicles to facilitate investing in Regulation Crowdfunding issuers.!

Staff in the Divisions of Corporation Finance and Investment Management will consider this Forum
recommendation in connection with these and other initiatives.
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BB B MICRO-OFFERINGS

Add a new self-executing exemption
for debt offerings up to $250,000

Any new exemption should enable
participation by non-accredited investors

Any new exemption should have
reduced disclosure requirements

Any new exemption should
mitigate fraud against investors

COMMISSION RESPONSE

In the Harmonization Concept Release, the Commission sought public comment on ways to
simplify, harmonize, and improve the exempt offering framework to promote capital formation
and expand investment opportunities while maintaining appropriate investor protections."”
The concept release specifically sought comment on whether the Commission should add a
micro-offering or micro-loan exemption and, if so, what an appropriate aggregate offering
limit would be.

Although the Commission did not propose a micro-offering exemption in the Capital Formation
Proposal, the Commission specifically requested public comment on whether it should consider

creating a micro-offering exemption. Staff in the Division of Corporation Finance will consider
this Forum recommendation in connection with this initiative.

i

A
¥
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Il B B SECONDARY LIQUIDITY

Provide state preemption for secondary transactions
for securities of companies with appropriate disclosures

Provide an exemption from broker-dealer registration
for finders facilitating secondary transactions

Align Rule 15¢2-11 information requirements for broker-
dealer quotations of securities with information required for
state preemption of secondary transactions

COMMISSION RESPONSE

In the Harmonization Concept Release, the Commission sought public comment on whether
federal preemption should be extended to additional offers and sales of securities.?’ In addition,
the Capital Formation Proposal requested comment on whether the Commission should extend
federal preemption to secondary sales of Regulation A or Regulation Crowdfunding securities.?!
Staff in the Division of Corporation Finance will consider the Forum recommendation with
respect to state preemption for secondary transactions in connection with this initiative. Staff

in the Division of Trading and Markets will consider the Forum recommendations related to
finders and Rule 15¢2-11?? and consult, as needed, with relevant stakeholders.
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OVERHEARD DURING

STEPHEN GRAHAM
Partner, Fenwick ¢& West LLP

“You have a strategy, you have a vision; make sure you are
understood by the street, and investors can invest in your
company or not based on that vision.”

BRIAN LEVEY
Chief Business Affairs and Legal Officer, Upwork Inc.

“|Our IPO] really served as a branding event, which I
believe continues to give us more credibility, prestige, with

customers of all sizes.”




THE PATH TO IPO AND SMALL CAP COMPANIES

Forum participants began the second collaborative policy discussion by identifying areas of
public company securities regulation that are having the most significant impact on capital
raising.”? The following word cloud reflects the responses of the participants, with the relative
size of each topic indicating the frequency with which the topic was identified by participants.?*

reinions Scaled Disclosure
No Venture Exchange ResearCh Coverage SOX 404(b)
... Depositing Securities
orectimesing PTOXY ProCcess costs o
Direct Listing Seco n d a ry L I q u Id Ity Communication
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. Lack of State Exemptions
Quarterly Reporting  sharehoider Proposais
Lengthy Documentation OTC Markets Non-Accredited Inclusion

Reg A Tier 2 Diluted Shares

Registration Process

Reporting Thresholds

24 | REPORT OF THE 39TH ANNUAL SEC SMALL BUSINESS FORUM



Looking at the top issues identified by speakers and participants during the Forum and using the
word cloud data, participants prioritized their top five issues for development of recommendations
during each session, as illustrated below. The percentages reflect the participants’ votes prioritizing
their top issues, with each participant able to select up to five issues.

SECONDARY LIQUIDITY
QUARTERLY REPORTING
PROXY PROCESS
SCALED DISCLOSURE
DEPOSITING SECURITIES

DIRECT INVESTING

RESEARCH COVERAGE 21%

SOX 404 (b) 21%

After identifying the top five issues for discussion, the participants identified and prioritized
potential solutions to address each issue. The percentages shown with each of the following
recommendations reflect the participants’ votes prioritizing their preferred solutions for the specific
issue, with each participant able to vote on up to two solutions per issue.
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B B B SECONDARY LIQUIDITY

Provide state preemption for non-exchange
secondary transactions where there is current and
publicly available information

Increase the transparency of short seller transactions

Support the establishment of dedicated
exchanges for smaller public companies

Support the development of an electronic “expert market”
where retail investors can sell to professional investors shares
that are otherwise not publicly quoted

Provide incentives for research coverage and/
or market making, including under MiFID II

Extend Exchange Act 13(f) to
over-the-counter-traded securities

Incorporate both exchange and non-exchange markets

R i - 9%

in initiatives to support venture-stage companies
Adopt a safe harbor for reporting companies to sell shares 4%
directly into the market through a registered broker-dealer °
Develop improved framework for quotations in securities 4%
(]

under Rule 15¢2-11, including for shell companies

COMMISSION RESPONSE

In connection with short sale disclosure, self-regulatory organizations, including NYSE, Nasdag,
and FINRA, provide transparency of short selling information on their websites, and the SEC
provides information on failures to deliver securities that may result from sales, including short
sales. Staff in the Divisions of Corporation Finance, Trading and Markets, and Investment
Management continue to monitor developments that have occurred since the completion of

the 2014 Commission staff report on the benefits and costs of real-time short sale reporting.
Commission staff will consider this Forum recommendation and consult, as needed, with
relevant stakeholders.

In connection with research incentives, staff in the Divisions of Trading and Markets and
Investment Management have been actively engaged with market participants to better
understand their concerns regarding the impact of MiFID II’s research provisions, including with
respect to research coverage. To provide a path for market participants to comply with MiFID

II in a manner that is consistent with the U.S. federal securities laws, Commission staff issued
three no-action letters in October 2017, one of which took a temporary no-action position with
regard to broker-dealers that receive certain unbundled payments for research from MiFID-
affected clients.?® In November 2019, Commission staff extended the temporary no-action
position until July 2023 and noted the continued ability of broker-dealers to receive payments for
research under Exchange Act Section 28(e) through certain client commission arra